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Preface
Dear Reader
We are facing existential crossroads – among others, two existential crises pose enormous challenges
to the global community: the climate crisis and the crunch of the global economy. For too long, climaterelated issues and economic thinking have been viewed separately or as irreconcilable poles. Within
the next years, there is a historic opportunity in bringing these poles together and setting the economy
on a pathway to sustainable development.
Climate change threatens life on earth. But it is also increasingly a critical business factor and entails
both, extensive direct and indirect corporate risks. Key stakeholders of companies such as investors,
shareholders, societal organizations or governments show increasing interest for Climate Risk
Reporting and claim companies to reduce climate change relevant emissions. In consequence, the
identification, analysis and audit of climate risk become a critical success factor for companies.
Governments around the globe are working on stricter regulations and reporting guidelines for climate
risks to ensure assessment and transparency of such. The increasing number of climate risk-related
lawsuits filed against companies, states and other organizations all over the world exemplify the
materiality and complexity of this topic.
The following work gives essential insights into the field of corporate climate risks including an overview
of current regulations, significant climate risk litigation cases, and the assessment of key stakeholders.

Patrick Bungard, Co-Founder and Managing Director of M3TRIX GmbH
Joachim Ganse, Advisor and Environmental Verifier
Cologne, the 18th December 2020
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Abstract
While climate change was an abstract and far-away issue for companies and the public for decades,
it has become progressively more tangible for diverse economic actors in recent years. Due to the
increasingly harmful effects of global warming, climate risks in a corporate context have become a
matter of law and substantial for corporate financials.
In the past years, the data collection of CO2 emissions and its assignment to emitters has become
an accredited methodology in climate risk assessment, making it possible for victims to take claims
against companies. Thus, putting them at risk of material liability for environmental harm. The analysis
of the increasing number of litigation and legal proceedings against companies for their contribution
to climate change shows that there is an exceptional threat to companies building their businesses
on negative environmental impacts. Companies not only need to consider climate-related risks in
general but also the risk of being prosecuted for contributing to climate change or not disclosing the
contribution properly.
Companies must report on important risks to their business to the supervisory board as well as in their
management or annual reports. The research of the legal and voluntary framework of risk assessment
and reporting reveals a pattern of non-binding and non-standardized recommendations of climate
risk reporting. To this day, the European Union and German legislation are primarily concerned with
general risk disclosure and still group climate-related data as non-financial information to be disclosed
in companies’ non-financial reporting. The Task Force on Climate-related Financial Disclosures (TCFD)
and the Global Reporting Initiative (GRI) suggest a further description of climate risks for corporate
reporting. Overall, there is a substantial increase of international, European, governmental and nongovernmental associations being formed to further develop strategies on this matter.
This study helps to identify supervisory boards, auditors, shareholders and investors as important
stakeholders for corporate reporting of climate risk-related information. Currently, corporations are
still in the position of defining for themselves which risks are material or non-material. This not only
increases long-during litigations but also management’s compliance violations of their due diligence
obligations towards shareholders and investors. Based on the evidence in this study, the process
of self-defining materiality of climate risks lacks system and consistency. Although climate risks can
already be linked to tangible financial liabilities, companies still do not report these risks accordingly.
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1 Introduction
Climate change is recognized as a global problem. The World Economic Forum’s past and most
recent Global Risks Reports ranked environment-related issues high in likelihood and impact (World
Economic Forum, 2020, pp.2–4). Civil society movements like Fridays for Future are hitting the
streets worldwide and demanding a Green New Deal. Important stakeholders, such as governments,
companies, shareholders, and investors, are reacting and better positioning themselves to minimize
the significant long-term threats, which due to global climate changes threaten all kinds of life. In 2015,
196 representative parties of the United Nations came together for the Paris Climate Conference
COP21 and agreed to act to mitigate global warming. The purpose of the agreement was to set a
target to reduce global warming to “well below 2°C” compared to pre-industrial levels, and to strive
to restrict warming to 1.5°C, meaning that zero net anthropogenic greenhouse gas emissions are
to be reached during the second half of the 21st century (UNFCCC, 2015). The Paris Agreement
became the start of a wave of regulations, guidelines, and laws to tackle climate change by countries,
organizations, and other institutions.
Climate change not only has an impact on the environment, but also the global economy. It has the
potential to slow the world’s economic growth by roughly 23% by the end of the century (Cotterman,
2019). A study by Citi Global Perspectives and Solutions (Channell et al., 2015) found that a 4.5°C
increase in global temperatures from current levels could reduce the global domestic product by
$72 trillion. As climate change affects markets and results in the development of public policies, the
positive and negative impacts of a company on the climate will translate into business opportunities
and risks accordingly – and these will most likely be financially material (European Commission, 2019,
p.7). According to calculations by the European Commission (EC), consequences of climate change,
such as extreme weather events, were estimated to have already cost approximately €453 billion in
economic damages between 1980 and 2017.
As climate threats increase, companies are facing external pressure from all angles to develop
strategies to tackle climate change through corporate policy shifts on sustainability and Corporate
Social Responsibility (CSR) (Dunn, 2019; Engel et al., 2015). Several companies, like Royal Dutch
Shell and RWE, are facing legal repercussions for contributing to climate change, possibly leading
to major financial losses. Consequently, investors are increasingly at risk of making uninformed
investment decisions based on inadequate and, in some cases, intentionally misleading statements
by companies about their vulnerabilities to the impacts of climate change (Wasin, 2019).
Several recent investigations and lawsuits have addressed these issues, bringing to light the materiality
of climate change liability, financial and non-financial reporting, and due diligence. An iconic example
is the lawsuit filed by a Peruvian farmer claiming compensation from Europe’s largest energy producer
(RWE AG) for contributing significantly to global warming by emitting extreme amounts of CO2, and
therefore threatening his home and livelihood. As the number of climate change litigation cases against
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both states and companies increase, the question arises: Will companies be at an increased risk of
being ordered to bear adaptation costs or pay compensation to victims?
All major carbon dioxide emitters are legally obliged to report material risks and make accrued
provisions for them. Yet, the process behind – or lack thereof – is often not transparent in reports.
Compared to financial topics, Environmental, Social and Governance (ESG) issues and climate risks
seem to be less material, which becomes clear from how they are reported. Non-financial reporting is
about communicating the organization’s approach to managing its key ESG issues. It should explain
which of these issues are relevant to the company, how they are managed, and how the company is
performing against each key issue. Financial reports, on the other hand, have the purpose of informing
shareholders about the financial situation of the company. They highlight the organization’s expected
risks and investment opportunities, all of which can be measured monetarily. Climate risks may have
a material impact on a company’s performance, liquidity, and financial condition. Yet they are mostly
qualified as non-financial. Many requirements for non-financial reporting remain voluntary or are
presented in the form of guidelines or recommendations. This leads to the question of whether or not
climate-related risks are sufficiently transparent for stakeholders to appraise.
By reviewing existing literature, laws, regulations, guidelines, and lawsuit documents, this paper
seeks to assess the role of climate-related risks. We explore the effect of climate litigation on due
diligence obligations for corporations and whether such risks are adequately represented in annual
and management reports of listed companies. After an introduction to climate risks (Chapter 2), major
climate change litigation cases will be presented (Chapter 3). Chapter 4 will supply a review of current
regulations to detect possible deficiencies. Furthermore, the roles of auditors and investors will be
assessed (Chapters 5). Based on this review, several management reports will be analysed in relation
to the above-mentioned topics (Chapter 6). Finally, recommendations will be given on actions to be
taken by selected actors, including legal and political authorities, to reduce shortfalls in climate risk
reporting and due diligence (Chapter 7). This paper is not a juridical report. Rather, it provides a
general review of the current situation and serves to advance the substantive debate.
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2 Climate Risks in the Corporate Context
The identification and analysis of risks is part of internal management and risk assessment processes.
It is essential for the short and long-term financial security of a company. Risk assessment is an integral
part of business management and due diligence, since important economists started considering
uncertainty as a factor influencing a company’s operations. The International Organization for
Standardization (ISO) for instance defines corporate risk as the “effect, or deviation from the expected,
of uncertainty on objectives” (ISO Guide 73: 2009, 2009). To be able to assess and mitigate uncertainty,
risk management methods were developed. Risks are identified by monitoring business processes in
the functional areas of a company and determining the probability and amount of potential damage.
Risk assessment determines the probability of a decrease in sales and the amount of resulting loss.
Identified risks are then subjected to risk management. This involves deciding whether the occurrence
of the risk (or resulting damage to the company) can be prevented, minimized, passed on to third
parties, or accepted. Respective measures are then implemented and monitored (Winnemann, 2005,
p.15, p.35). Companies are obliged to report on possible risks to their business in their management
or annual reports. Each risk is classified according to its probability of occurrence and its impact on the
company’s capital. The more material the risk, the more substantive the duty to manage it, for example
by establishing certain provisions.

2.1 Defining Climate Risks
Risks regarding climate change, environmental impact, and social governance issues are playing an
increasing role in risk management. This paper discusses the role of climate-related risks in enterprise
risk management. According to Adger, Brown, Surminski (2018), climate risks can be defined as
cascading risks in physical systems, ecosystems, economy, and society due to climate change. In their
Global Risk Report, the World Economic Forum (2020) highlights climate change and the associated
losses as the greatest global threat and forecasts severe negative economic impacts.
According to Holz (2010, pp.11-14), climate risks can trigger various kinds of value loss for a company,
such as profit loss, reduction of capital and liquidity, and cost increases. For instance, behavioural
changes in consumers can have significant consequences for companies, including profit loss.
The consumer trend of demanding environmentally friendly products and services, has led to new
sustainability criteria. Neglecting this can lead to a loss of customers and therefore profits. Moreover,
investors increasingly consider integrating economic, ecological, and climate conditions into their
investment decisions, and thus a decrease in the company’s market value.
Many organizations are still in the initial stages of understanding the impact that climate-related risk
can have on them (Nyce, 2020). This is largely a result of such risks being more difficult to quantify
and usually long-term (Nelson, 2019). Over the past decades, the cost of non-financial risks has
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been rising (KPMG, 2017) and it is now widely acknowledged that climate change has a negative
financial impact. Climate change risk is divided into two categories: direct risks and indirect risks. The
differentiation of which will be analysed in the following chapter.

2.2 Differentiation of Climate-Related Risks
Direct Risks are risks that result directly from global warming and that may cause physical damage from
extreme weather events (Onischka, 2009). They can directly affect the value chain of the company,
e.g. when raw material prices fluctuate as a result of increased austerity of weather conditions such
as cyclones, droughts, floods, and fires. Thus, leading to operational responses. In addition to volatile
commodity prices, physical changes related to climate change may lead to a decrease in available
agricultural land, changing circumstances for transportation, and even physical damage. Each of these
scenarios increases overhead costs for companies. Listed corporations must consider such risks in
their risk management and report them in management reports (§ 289 HGB) and sales brochures (e.g.
§§ 45 BörsG) (Holz, 2010, p.7).
A study by the McKinsey Global Institute (2020) examines physical climate damage and its effects.
Case studies were used to calculate and predict associated monetary losses. In Florida, past trends
suggest that losses due to flooding could devalue endangered real estate by 30 to 80 billion dollars.
This not only affects private landowners and public institutions, but also companies. As they forecast
a considerable increase in amount of physical damage as well as the number of regions affected,
the McKinsey Global Institute recommends that companies actively protect people and goods from
climate risks. In addition, they suggest taking out insurance policies and financing countermeasures
to cushion the effects (McKinsey Global Institute, 2020).
Indirect Risks are risks that result from behavioural changes related to climate change (Onischka,
2009). They affect a company’s activities indirectly but have consequences for strategic corporate
activities. The Task Force on Climate-related Financial Disclosures (TCFD) suggests the term
“transition risks” – risks to a company that arise from the transition to a low-carbon and climateresilient economy (TCFD, 2017). The European Commission further describes the differentiation of
transition risks as the following:
•

Policy risks, e.g. as a result of energy efficiency requirements, carbon-pricing mechanisms
that increase the price of fossil fuels, or policies to encourage sustainable land use.

•

Legal risks, e.g. the risk of litigation for failing to avoid or minimise adverse climate impacts
or failing to adapt to climate change.

•

Technology risks, e.g. if a less detrimental technology replaces a technology that is more
destructive to the climate.

•

Market risks, e.g. if the choices of consumers and business customers shift towards less
damaging products and services.
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•

Reputational risks, e.g. the difficulty of attracting and retaining customers, employees,
business partners, and investors if a company gets a bad reputation for damaging the
climate (European Commission, 2019).

Figure 1 - Differentiation of climate-related risks (Own illustration, collecting data from Onischka, 2009 and

Corporations still consider climate-related risks as primarily reputational in nature and part of
stakeholder relationship management. In this context, corporations aim to minimize climate-related
risks by establishing sustainability strategies and communicating their approaches. Despite climate
risks being primarily connected to reputational risks and policy risks, many corporations face a far
more tangible risk for contributing to climate change: litigation risk.
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3 Climate Change-related Litigations
The risk of litigation for failing to avoid or minimise adverse climate impacts or for failing to adapt
to climate change (European Commission, 2019) is gaining new heights regarding the amount and
severity of climate change-related cases. This refers to the potential of companies, boards, and
individual directors being held legally accountable for their actions – or lack thereof – in addressing
climate risk. This was emphasised, for example, in 2016 with the release of an influential Australian
legal opinion that found directors who failed to consider foreseeable climate risks “could be found
liable for breaching their duty of care and diligence in the future” (Hutley and Hartford-Davis, 2016,
p.3). Climate-related liability risks have gained much attention in recent years. They typically involve
individual or class action lawsuits related to changing climate conditions. Recent estimates suggest
that to-date nearly 2000 climate change-related lawsuits have been filed around the world (Setzer &
Byrnes, 2020).
Over the past decade, the number of climate change-related litigation cases against companies has
increased dramatically. Property owners, public interest organizations, and even regional entities
are demanding accountability from companies for their contribution to climate change (see figure 1).
Especially when disclosure around material financial risks related to climate change is considered
insufficient, litigation may follow. The consequence can be high compensation payments demanded
from companies. In some cases, this can be high enough to have a significant impact on the company’s
financial position. As the value of loss and damage resulting from climate change grows, litigation risk
is likely to increase accordingly (TCFD, 2017, p.5). National laws and jurisprudence are adapting to
address the effects of climate change, opening up the possibility for claims against companies. Over the
last decade, nearly 2000 climate-related cases have been filed against governments, organizations,
and corporations by nongovernmental organisations (NGOs), individuals, and subnational governments
(Setzer & Byrnes, 2020). Such litigations are often used as a tool to strengthen climate action and hold
organizations and corporations accountable for their environment-harming actions.
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THE NUMBER OF CLIMATE LITIGATION CASES IS RISING

1985

1995

1990

Non-US

2000

2005

2010

2015

2020

United States

Figure 2 - Number of climate-related litigation cases between US and non-US countries (Own illustration adapted
from Carbon Delta AG, 2019).

It must be noted that climate litigation addressed at states must also be considered into risk categories,
given that such litigation is mostly aimed at stronger climate targets or enforcement, indirectly leading
to increased regulatory risk. One of the best examples is the 2019 Dutch Urgenda case, in which the
Urgenda Foundation accused the Dutch government of not meeting their minimum carbon dioxide
emission-reduction goal, thus forcing the Dutch to implement reduction measures much faster than
planned. This is now also occurring in Ireland, where the plaintiffs called for an overhaul of climate
policies and won before the Supreme Court.
Litigation efforts addressed at companies face significant obstacles and have often failed. Recently,
they are however on a tear again. In a current case against the large energy corporation RWE, if the
evidence phase is completed successfully, the company will be forced to take on a portion of the costs
for protection measures against a glacial outburst flood threatening a Peruvian town and the house of
the plaintiff. In the United States, regional entities are suing large oil companies for their contribution to
climate change and the corresponding damage and expected costs of coastal protection measures to
their region or city. For instance, the cities of New York and Richmond have taken legal action against
ExxonMobil, BP, Chevron, ConocoPhillips, and Shell; and New Orleans against those companies and
more.
Just as with the RWE case, there are now examples of NGOs and individuals taking legal action
against climate-harming companies, such as the action against Royal Dutch Shell in the Netherlands
and the Carbon Majors in the Philippines before the Human Rights Commission. Meanwhile, like in
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Urgenda, citizens and NGOs continue to take actions against their governments for failing to protect the
environment and climate (Endres, 2018; Savage, 2019), for example (but not limited to) in Germany,
France, Belgium, Switzerland, EU, and South Korea. The success of those cases has the potential to
refine legal requirements regarding how a company is run, not only concerning ESG and climate risk
reporting with significant consequences for large corporations.
This chapter will examine some major climate cases: The Luciano Llijuya vs. RWE, Pacific Coast
Federation of Fishermen’s Associations, Inc. vs. oil companies, Regional entities vs. oil companies,
Milieudefensie vs. Royal Dutch Shell, and their impact on current legal reporting requirements of
corporations.

3.1 Luciano Lliuya vs. RWE
In 2015, Peruvian farmer and mountain guide Saúl Ananías Luciano Lliuya sued German energy
corporation RWE AG for dangerous circumstances resulting from its emissions. The city of Huaraz
is located near the Palcaraju glacier, which has been melting into Palcacocha lake due to rising
temperatures. If the lake overflows, it will flood the town and thus, the homes and businesses of 120,000
people (Deutsche Welle, 2019). After consulting with the environmental organization Germanwatch
and one of Germany’s leading environmental lawyers Dr. Roda Verheyen, Luciano Lliuya decided
to take legal action against RWE, Europe’s largest CO2 emitter, for its partial responsibility to global
emissions, which pose a significant risk to the livelihood of the residents. They argued that the main
polluters are responsible for the negative effects of climate change and therefore should be held
responsible for the protection of the people affected (Germanwatch, 2017; Deutsche Welle, 2019).
The lawsuit was first heard by the District Court in Essen (Germany), the site of incorporation of
RWE. The court dismissed the case in 2016, but the plaintiff appealed. The appeal hearing took
place on November 13th, 2017 at a German Higher Regional Court (OLG Hamm). Luciano Lliuya
argued that RWE is responsible for 0.47% of global CO2 emissions, which – based on an estimate
of protection costs - translates into €17,000 for protection measures for his property. On November
30th, 2017, the German Court found in favour of Luciano Lliuya that those who damage or constrain
the property of others are liable to compensate, according to the German Civil Code, BGB § 1004.
In this case, even though RWE’s behaviour was lawful, the active generation and emission of CO2
from business operations create a threat (flooding or mudslide) to Luciano Lliuya’s property, hence
the company may be held accountable. The court expects that it will find in favour of the plaintiff,
assuming certain conditions can be met. Namely, causality based on sound evidence of i) a threat to
Luciano Lluiya’s house and ii) of the contribution of RWE’s emissions to the risk posed by the enlarged
glacial lake. Therefore, the plaintiff is now working with independent experts to gather appropriate
scientific evidence. However, the procedure has yet to be authorized by the Peruvian government
(Legal Tribune Online, 2020).
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3.2 Pacific Coast Federation of Fishermen’s Associations,
Inc. vs. Oil Companies
In 2018, following a series of climate liability suits in the U.S., the Pacific Coast Federation of Fishermen’s
Associations, Inc. (PCFFA), the West Coast’s largest trade association of commercial fishers, decided
to sue several petroleum companies for their substantial contribution to climate change. The crab
fishing industry has suffered significant economic losses due to global warming for years and wants
the biggest polluters and emitters – in this case, 30 fossil fuel companies including Chevron, Exxon
Mobil, BP, Shell, and Total – to be held accountable. They are accused of having known the hazards
and harms of their business, but neither disclosing nor changing their actions correspondingly, and
thus causing harm to the crab fishing industry. According to the complaint, between 1965 and 2015
“the named defendants extracted enough fossil fuel materials (i.e., crude oil, coal, and natural gas) to
account for more than one in every five tons of carbon dioxide and methane emitted worldwide.”
Economic losses experienced by the crab fishing industry can be linked to the large-scale emission
of greenhouse gasses as they cause a chain of physical changes including the warming of oceans.
Fluctuating ocean temperatures change fishing conditions and have severe consequences for the
livelihoods of thousands of fishermen and women. Impacts include population decreases in fish, crab,
and other marine creatures, increased algae blooms, which shorten fishing seasons, and even crab
meat toxicity (McCormick, 2018). The PCFFA, therefore, demands from the accused petroleum firms
not only to compensate for economic losses already incurred but also to find and finance measures
to help the industry adapt to new conditions, and to mitigate future impacts. This lawsuit is the first of
its type filed by an economic entity (Drugmand, 2018b). Shortly thereafter, the case was dismissed in
the State of New York. However, a similar issue is still pending in state of Massachusetts. The action
was brought by Maura Healey in October 2019. The MA Attorney General case attempts to hold Exxon
Mobil Corp XOM.N liable under the state’s Consumer Protection Act, which protects the people of
Massachusetts from a company’s deceptive practices. As of October 2020, the case is still ongoing.

3.3 Regional Entities vs. Oil Companies
In 2017, the cities of San Francisco and Oakland sued five oil companies, including Exxon Mobil, BP,
Chevron, ConocoPhillips, and Shell, for their contribution to global warming. The cities are asking
compensation to pay for the protection measures they must take against resulting current and future
climate-related damages. The plaintiffs accuse the companies of having known for decades that their
products were contributing to global warming and not acting to mitigate the consequences. They claim
that the companies attempted to mislead the public by denying or downplaying climate science to
increase sales and protect market share. In contrast to other lawsuits, the two cities claim nuisance
and not negligence. While negligence alleges unintentional acts of annoyance or omission, nuisance
alleges intentional actions or omission. In U.S. law, nuisance demands strict liability of the defendant
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for any material harm caused as a result (A. W. B., 1918, p.228). Under state common law, this allows
courts to hold parties responsible for actions that interfere with the use of a property (Schwartz, 2018).
Based on scientific evidence that sea levels will likely rise to a level, which can cause harm to the
cities and their inhabitants, physical harm but also substantial amounts of monetary expenses are
likely to occur. Thus, the cities demand a sea-level rise abatement program for building sea walls and
other infrastructure funded by those oil companies. They want the polluters to compensate for the
exact costs needed for protection measures which were quantified and monetized by the plaintiffs and
presented in court. The lawsuit documents state “this case is, fundamentally, about shifting the cost
of abating sea level rise harm – one of global warming’s gravest harms – back onto the companies.”
Hence, the aim of the lawsuit is not to restrict the companies’ business and greenhouse gas emissions,
but to shift the costs from public entities, or taxpayers, to the responsible companies. This case was
the first time cities filed a suit against companies despite at least one of the companies being a major
employer in the state.
As there is a clear link between rising sea levels and protection measures needed by the cities, the
plaintiffs hoped that it would be difficult for the defendants to dismiss the claims as political (Magill,
2017). Nevertheless, the suit was dismissed – because that causal link was missing – by the federal
court on June 24th, 2018, one month after a hearing on the defendants’ motion to dismiss. The assigned
judge, William Alsup of the Federal District Court in San Francisco, rejected the claim because the
district court was not an adequate place to deal with such global issues. He also stated that “all of us
have benefitted” (from oil and coal) and that companies, in general, are not solely at fault (Drugmand,
2018a). On March 13th, 2019, the cities filed an appeal of the judge’s decision.
For the same reasons as in the case above (contributing to climate change and thereby causing harm
to infrastructure and the coastal line), in 2018, the U.S. state of Rhode Island brought a suit against
21 oil companies. This was the first time a federal state pursued a suit of this magnitude and kind.
Just as in the case of San Francisco and Oakland, Rhode Island accused the companies of nuisance
and of failing to warn the public about the risks posed by their products, which include sea level rise
and corresponding hazards. Furthermore, the companies are alleged to have violated state laws by
polluting, impairing, and destroying the state’s natural resources, as well as interfering with the public’s
ability to use and enjoy those resources (Savage, 2018). The lawsuit was filed in Bristol County
Superior Court and accuses oil companies such as Exxon, BP, Shell, Chevron, ConocoPhillips, and
more. On July 22nd, 2019, the federal judge ordered the dismissal of the case to the state court.
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3.4 Milieudefensie vs. Royal Dutch Shell
In April 2019, the environmental group Milieudefensie/ Friends of the Earth Netherlands and co-plaintiffs
filed a court subpoena against the multinational oil and gas company Royal Dutch Shell, alleging
that Shell’s contributions to climate change violated its obligations of due diligence under Dutch law
and its human rights obligations (Sabin Center for Climate Change Law, 2020). The main plaintiff is
backed by 17,200 co-plaintiffs and six other organizations (ActionAid NL, Both ENDS, Fossielvrij NL,
Greenpeace NL, Young Friends of the Earth NL, and Waddenvereniging), all of whom are demanding
that Shell become GHG neutral by 2050 to help achieve global climate goals.
Shell is the biggest company in the Netherlands and, by revenue, the second largest publicly traded oil
and gas company in the world (Worland, 2020). The environmental group Milieudefensie argues that
the oil giant is historically responsible for 1.8% of all CO2 emitted by humans. Today, around 1% of
global emissions every year can be traced to Shell’s activities and products. According to the plaintiffs,
Shell is not permitted to cause major danger to others when measures can be taken to prevent that
danger from occurring due to article 6:162 of the Dutch Civil Code (DCC). The investigation of internal
and external documents indicates that the oil giant knew about climate change since at least the 1950s
and has been aware of its large-scale and profound consequences since at least 1986 (Milieudefensie,
2019).
This case is based on the duty of care argument, referring to article 6:162 DCC, which is the general
basis for claims for damages that arise from torts. Under this norm, the Dutch State has been found
guilty in the Urgenda Climate Case in 2015 for inadequate action on climate change, violating a duty
of care to its citizens (Sabin Center for Climate Change Law, 2020). The ruling forced the Dutch
government to take immediate action on climate change.

3.5 Practical Implications of the presented cases
All the previously outlined cases demonstrate the litigation risk companies such as ExxonMobil,
Chevron, RWE, and Shell face due to their negative impacts on the environment contributing to direct
climate risks and climate change. While some of the climate cases referred to above have been
denied and others are still ongoing, the number of cases being filed keeps rising. It is clear that the
subject is of significant importance to corporations, individuals, and public institutions. The diversity of
stakeholders in this matter make the subject of accountability for climate risks very complex. Not only
are societal actors holding corporations accountable, but companies may also sue other companies.
The RWE case in Germany is an example that has the potential to transform the legal situation regarding
climate-related liability risks for corporations. The court set a worldwide precedent by ruling that there
exists a causal link between major CO2 emitters and threats to places outside of Germany (here:
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Huaraz, Peru) and that these emitters can be held liable for climate damages or risks (Germanwatch,
2019; Deutsche Welle, 2019). This could easily translate into claims against other companies, as some
major global emitters can be proven to have a tangible percentage share in global greenhouse gas
emissions. The Huaraz case shows that climate change and related risks are not abstract anymore
– neither for people nor for companies. Global warming has dangerous and increasingly tangible
consequences, which raises the question of who is accountable (Ekardt, 2017). Nevertheless, as
of now many companies consider the risk of such lawsuits to be low probability. In the U.S. it is still
unlikely that filed climate lawsuits succeed. However, those that do could result in increasingly high
costs (Harder, 2018). Companies that have built their business on environmental exploitation and the
burning of fossil fuels are at particularly high risk for rulings that favour accountability, and thus may
incur severe comul damages.
The case against Royal Dutch Shell is an exceptional example, that litigation risk due to climate change
enhancing behaviour by corporations is not only a matter of financial accountability but an overall duty
of care issue. By contributing to climate change, corporations are facing the risk of possibly violating
their due diligence obligations.
As a whole, the ongoing climate litigation cases show that there is an exceptional threat to companies
building their business models on disregarding negative environmental effects. Given the legal
and economic framework, cases do not need to succeed in order for material risk for companies to
arise. Companies need to consider climate-related risks as well as the risk of being prosecuted for
contributing to climate change or not disclosing the contribution properly. The following chapter will
provide a review of current regulations and guidelines on climate risk and non-financial reporting.
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4 Corporate Reporting and Auditing of
Climate-related Matters
Reporting is a central part of a company’s sustainability initiatives, as it provides evidence for, and
communication about, their efforts to operate in a climate-friendly way. Companies may report on
sustainability issues voluntarily, or due to legal obligations. In addition to the legal framework, reporting
differs in its intention and content. In their Guidelines on Reporting Climate-Related Information, The
European Commission outlines a variety of benefits concerning the disclosure of climate-related
information in company reports (2019, pp.4–5). This includes management benefits, such as the
ability to conduct better risk management, strategic planning and decision-making, as well as financial
benefits, such as being able to attract a more diverse investor base and a lower cost of capital, as
well as benefits for the company’s reputation and legitimization due to more constructive stakeholder
dialogues.
Of course, the disclosure of climate-related information is also crucial to regulate companies and
to drive the economy towards a sustainable transformation. Therefore, there are regulations, laws,
and guidelines on different political levels to support and control economic actors regarding ESG
matters. The number of regulations requiring non-financial disclosure has increased by more than
70% since 2013 (Datamaran, 2018). Since 2018, large European companies must disclose their
activities regarding non-financial ESG issues in their annual reports due to the EU Directive 2014/95/
EU. In addition, general risks, and opportunities of the prospective development of the business must
be displayed in annual reports, as national commercial codes require. This includes ecological issues
as they may affect diverse operations and company departments. This chapter will discuss the status
quo and legal requirements of non-financial reporting standards as well as due diligence concerning
the disclosure of climate-related risks.

4.1 EU Directive and Guidelines
The European Union acknowledges that companies and financial institutions play a key role in the
transition to a climate-friendly and climate-protecting economy. To solidify this, in 2017 the European
Parliament and Council passed a directive on non-financial reporting. In the preamble, it is stated that
the “disclosure of non-financial information is vital for managing change towards a sustainable global
economy” and that it “helps the measuring, monitoring and managing of undertakings’ performance
and their impact on society” (Directive 2014/95/EU, 2014). The new directive amended Directive
2013/34/EU (2013), requiring large companies of more that 500 employees to provide a non-financial
statement as a part of their annual financial statements.
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In 2016, as required by the directive, the European Commission published guidelines with the purpose
to assist companies in implementing the requirements included in the directive. While the directive is a
binding legislative act that sets a goal for EU member states to fulfil, guidelines on how to implement
the reporting standards are non-binding. This allows companies to use alternative approaches within
the scope of national legal requirements. The guidelines are based on the recommendations of the
Task Force on Climate-related Financial Disclosures (TCFD), the Global Reporting Initiative (GRI), the
Carbon Disclosure Project (CDP), the Climate Disclosure Standards Board (CDSB), the Sustainability
Accounting Standards Board (SASB), the International Integrated Reporting Council (IIRC), and the
EU Eco-Management and Audit Scheme (EMAS).
According to the guidelines and the corresponding communication from the EC, the content of corporate
reports may vary, but there are certain key principles for non-financial reporting, e.g. materiality. The
content a company is required to disclose depends on a defined materiality threshold, a concept
which was adapted from the field of accounting. In financial reporting, materiality determines whether
an item is significant enough to be included in a financial report (Edgley et al., 2015, p.5). According
to the Non-Financial Reporting Directive, a matter is material if it affects the company’s development,
performance, position, and impact. Thus, each company develops its individual definition of materiality
upon which the content to be disclosed relies. In fact, in a sustainability context, the definitions and
understandings of materiality vary substantially among firms. There is also no consensus on a definition
across guiding frameworks. Regarding non-financial reporting, the EU requires that companies at the
very least report on overall environmental, social and employee matters, respect for human rights,
bribery, and corruption (Article 19a (1) of Directive 2013/34/EU, introduced by Directive 2014/95/EU).
In 2019, a follow up communication pursuant to Article 2 of Directive 2014/95/EU was published to
assist companies in disclosing non-financial information in a relevant and more comparable manner.
It is a supplement to the Guidelines on Non-Financial Reporting adopted by the Commission in
2017 (C(2017) 4234 final) and based on proposals from the Technical Expert Group on Sustainable
Finance. This Non-Financial Reporting Directive points out the concept of double materiality (see
figure 2). The double materiality refers on the one hand to the company’s “development, performance
[and] position,” affecting the value (creation) of the company, which describes financial materiality
and thus is of interest to investors. On the other hand, it refers to the “impact of [the company’s]
activities,” indicating environmental and social materiality. This perspective is of interest to citizens,
consumers, employees, business partners, communities, civil society, corporations, and increasingly
also to investors (Guidelines on Reporting Climate-Related Information, 2019, pp.6–7). As climate
change increasingly affects markets and results in the development of public policies, the positive
and/or negative impacts of a company on the climate will translate into business opportunities and/or
risks accordingly - and these will most likely be financially material (Guidelines on Reporting ClimateRelated Information, 2019, p.7). This follow-up communication provides non-binding guidelines and
does not create new legal obligations.
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Figure 3 - The double materiality perspective of the Non-Financial Reporting Directive in the context of reporting
climate-related information (Own illustration adapted from European Commission, 2019).

4.2 German Legislation: “HGB” & “AktG”
The EU Directive on non-financial reporting became effective in 2018. Until then, member states had
to adjust their respective national jurisdictions to supranational requirements. The directive requires
member states to fulfil certain goals but leaves the choice of means for realization to the national states.
Therefore, the national states have adapted the directive to varying degrees. This chapter will provide
German law as an example of the implementation of national non-financial reporting requirements.
German law on companies and stock corporations is part of the German Commercial Code
(“Handelsgesetzbuch” or “HGB”). Based on the European Directive, the German Bundestag, which
is the federal parliament, passed the CSR Directive Implementation Act (CSR-RUG) in 2017 (Section
289b ff HGB). The directive is aimed at capital market-oriented companies, financial institutions,
and insurance companies with more than 500 employees. Upon implementation, companies have
the choice of publishing non-financial information either as part of the management report (“nonfinancial statement”) or in a separate form (“separate non-financial report”). Management reports
are further required to display and evaluate future developments of these risks and opportunities.
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This includes the objectives and methods of risk management as well as key performance indicators
regarding environment and employee matters (HGB § 289). However, there are shortcomings in the
implementation of the reporting obligation in terms of risks. The report needs only to identify “significant
risks” which “are likely to have or will have serious negative effects” (Loew, Braun, 2018, p.42). This
individual definition of the materiality of risks is in line with the EU directive, revealing a possible bias
for enterprises in the decision process of which risks to report.
More information on the reporting requirements for listed companies can be found in the Stock
Corporation Act (“Aktiengesetz” or “AktG”). §§ 93 and 116 of AktG are about due diligence of board and
supervisory council members. If it is proven that a public limited company does not report according to
legal requirements for risk reporting (like climate risk reporting) and that board or supervisory council
members infringed on their liabilities, investors and shareholders have the right to claim compensation.
Moreover, if risks are not accounted for in the company’s activities and as a result revenue is lost, the
corporation may make claims against its board (§ 93 AktG). Yet, investors and shareholders have no
right to claim compensation directly from the firm if climate risks were not accounted for.
All these content requirements are refined by the German Financial Accounting Standards (“Deutscher
Rechnungslegungsstandard” or short DRS 20) for practical applicability. For instance, the standard
recommends including environmental protection expenditures or raw material shortage (which is likely
to be caused by changes in climate and the environment) as factors influencing earnings (DRS 20.6577). It also recommends including and describing non-financial key performance indicators (KPIs) if
they are used for the control of internal operations, such as indicators on customers, environmental
matters, employees, and the social reputation of the corporation (DRS 20.101-113). Regarding risks,
the DRS 20 recommends risk and forecast reports as joint or separate reports. A forecast report
shall include, besides the development of general economic indicators, the expected development
of the most significant financial and non-financial indicators within a time horizon of one year (DRS
20.118-134). Furthermore, in the context of forecast reporting, companies are required to account for
sector-specific characteristics when presenting key performance indicators (KPIs). This may appear
to restrict comparability among companies, but it may also increase the conclusiveness of the report
due to more individualized information (Müller, 2017).
It is recommended that risk and opportunity reports be structured into categories including types of risks,
their impact on the company’s operations, risk management objectives and measures, and underlying
assumptions for their assessment. Furthermore, if risks are accurately identified, companies need
to make financial provisions for their potential future occurrence. Accrued provisions are, according
to national laws, made for uncertain future obligations or imminent losses from pending businesses.
Risks, being uncertain negative effects on future operations, apply to this description. Thus, companies
would have to make provisions for climate risks and related litigations or compensation payments.
According to DRS 20, the measures to mitigate risks should be divided into two separate groups: the
income and financial perspective. Measures for risks affecting the firm’s income should be disclosed
as accrued provisions in the balance sheet, but for measures affecting cash flows, this would not be
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sufficient (DRS 20.157-158). Additionally, material changes in risks compared to the previous period
should be presented and explained (DRS 20.159). Accrued provisions are only formed when there is
a reasonable probability that either claim needs to be paid in the future and when the amount can be
estimated or calculated. This is not yet the case for compensation claims linked to climate risks.

4.3 Task Force on Climate-related Financial Disclosures
The Task Force on Climate-related Financial Disclosures (TCFD) is an association of representatives
from a range of economic sectors which was set up by the Financial Stability Board (FSB) in 2015. The
fiscal crisis of 2008 was a trigger for rethinking the way financial markets function and the requirements
for disclosing financial information. At the same time, it showed the importance of strong corporate
governance and risk management practices, as well as transparency in reporting. Today, climate risks
are a substantial threat to companies as described in a previous chapter. Therefore, the task force was
explicitly created to develop recommendations for voluntary climate-related financial disclosures to
provide consistent, comparable, and reliable information on climate risk reporting to banks, insurances,
investors, and other stakeholders. One key purpose of disclosing such information is to facilitate
the transition to a stable and sustainable economy. In 2017, the task force published its first set of
disclosure recommendations. Since then, the documents have been complemented and updated. In
2019, the association imparted that 200 companies and organizations have used or are preparing
to use the TCFD recommendations for reporting, and 340 investors have committed to engage the
largest global emitters to extend and enhance their climate-related disclosures by implementing the
recommendations (TCFD, 2019).
The recommendations apply to four principal areas (see figure 4):
•

Governance: Disclose the organization’s oversight and management (governance) around
climate-related risks and opportunities.

•

Strategy: Disclose the actual and potential short, medium, and long-term impacts of climaterelated risks and opportunities on the organization’s business, strategy, and financial
planning, as well as the organization’s resilience by conducting scenario analyses.

•

Risk Management: Disclose how the organization identifies, assesses, and manages
climate-related risks and how these processes are integrated into the organization’s overall
risk management.

•

Metrics and Targets: Disclose the metrics and targets used to assess and manage relevant
climate-related risks and opportunities, and the performance to meet these targets.
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Figure 4 - Recommendations and Supporting Recommended Disclosures (Own illustration adapted from TCFD,
2017).

In 2019, the task force released a status report on the adaptation and usefulness of their
recommendations. They surveyed users and found out that the adaptation of the guidelines has
increased, but there is still potential for refinements in certain areas. For instance, it is criticized that
information on the potential financial impact of climate-related issues on companies is still unclear
or missing when reported by users. The task force also recommends the use of scenario analysis
to examine the resilience of a company’s strategy to face climate-related risks. As described in the
TCFD’s Technical Supplement and according to the Intergovernmental Panel on Climate Change
(IPCC), the purpose of performing scenario analysis is to help companies understand, determine, and
mitigate potential risks (TCFD, 2017b, p.5). Nevertheless, only a minority of users disclose the results
of the scenario analysis. This is due to a lack of experience with scenario analyses in this context and
complex requisitions. As of now, companies focus on the definition of responsibilities, the integration
of stakeholders, and the use of existing scenario analyses (Deutsches Global Compact Netzwerk
2019, p.14).
As governments and regulators see the urgency for more transparency on climate-related risks,
they have begun to review the TCFD’s recommended disclosures and monitor their implementation
to evaluate how to incorporate them into respective reporting requirements. Yet, the German DRS
Committee doubts the effectiveness of achieving behavioural changes from companies with these
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non-binding guidelines in a public position paper. Furthermore, the committee adds for consideration
that the cost-benefit ratio of applying the TCFD recommendations to financial reports is not balanced,
due to the amount of additional information and high complexity.

4.4 Global Reporting Initiative
The Global Reporting Initiative (GRI) is an independent organization that has developed standards
and guidelines for sustainability reporting since 1997. They aim to advance sustainable development
among economies and harmonize standards. The GRI Sustainability Reporting Standards (GRI
Standards) are, according to the organization, the first and most widely adopted global standards
for sustainability reporting. The reporting standards also include recommendations for the reporting
of risks and opportunities, as well as financial implications, related to climate change. These are
outlined in the GRI standard 201-2 on economic performance (2016). Climate-related risks should
be disclosed if they “have the potential to generate substantive changes in operations, revenue, or
expenditure” (GRI 2016, p.9). In that case, the risk, its impact, and the methods used to manage it
have to be described. Furthermore, the financial implications of the risk before actions are taken and
the cost of risk management activities shall be reported.
Moreover, in GRI standard 102-15 on general disclosures (2016, p.15) the requirements for a description
of key impacts, risks, and opportunities are outlined. It includes “the impact of sustainability trends,
risks, and opportunities on the long-term prospects and financial performance of the organization” and
“information relevant to financial stakeholders.” In addition, the most important risks and opportunities
for the organization arising from sustainability trends must be evaluated through a mechanism that
allows the prioritization of key economic, environmental, and social risks. The topics shall then be
ranked “according to their relevance for long-term organizational strategy, competitive position,
qualitative, and, if possible, quantitative financial value drivers.” Lastly, all reports shall include the
governance mechanisms for managing these risks and opportunities, as well as a review of their
effectiveness (GRI 102-30, 2016, p.22).
In September 2020, the GRI and four other internationally renowned framework and standards-setting
institutions (CDP, CDSB, GRI, IIRC and SASB) have published a declaration of intent in which they
declare their joint commitment to a comprehensive system of corporate reporting.
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4.5 Case Studies: RWE and Chevron Reports
Despite the increasing number of climate liability lawsuits, companies still have not acknowledged
the perspicuity of their sequels. This becomes evident in their management reports and financial
statements which show a lack of transparency on possible legal charges and costs.

RWE Report
Despite the sentence by the OLG Hamm stating that RWE can be held accountable once adequate
evidence is provided, the RWE annual and management reports (2017 & 2018) are lacking information
on the lawsuit and corresponding risks. The company writes in their risk report that they are involved
in lawsuits and have “accrued provisions for possible losses resulting from pending proceedings”
(p.78). Nevertheless, legal risks are classified as medium probability and medium risk (p.76), which
has not been adapted from 2017 to 2018 although the court ruled in favour of the climate liability
accusations in 2017. In the section of contingent liabilities, the company states that they are involved in
litigation proceedings which will affect the company but that they do “not expect any material negative
repercussions from these proceedings on the RWE Group’s economic or financial position” (p.151).
This statement has also not been revised since the ruling. Provisions set aside for such cases are not
explicitly displayed in the risk report. They are listed under “miscellaneous other provisions” (p.128),
and hence cannot be identified. In fact, they were reduced by nearly 50 % in that period.
Eventually, the auditors approved the report by stating: “in all material respects, this group management
report is consistent with the consolidated financial statements, complies with German legal requirements
and appropriately presents the opportunities and risks of future development”, and further “we declare
that our audit has not led to any reservations relating to the legal compliance of the consolidated
financial statements and of the group management report” (p.190). § 43 (4) of the German Auditors’
Regulations (WiPrO) obliges auditors to maintain a critical view and to challenge provided information.
The question remains whether auditors can grasp the complexity of the climate risk landscape and
whether current regulations bind them enough to provide an adequate estimation of it.

Chevron Report
Similarly, Chevron’s report provided scarce information on climate litigation risks. The company even
published an update for their 2018 report which primarily included refined information on corporate
responsibility. Chevron did, however, include the notice on current litigations such as the proceedings
filed by the various entities in California. The report also includes the possibility of further filings which
“entail the possibility of damages liability and injunctions against the production of all fossil fuels that,
while we believe remote, could have a material adverse effect on the company’s results of operations
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and financial condition” (p.87). Yet, the company states that they estimate the proceedings as “legally
and factually meritless” and that they will “vigorously defend against such proceedings” (p.87).
Regarding individual or aggregate claims, they evaluate that these may be significant and may cause
losses or gains in the future (p.87).
Additionally, in the cautionary statement at the beginning of each report, they relate to litigations
by assuming that the results in their forward-looking statement may be materially changed by
factors including “the potential liability resulting from other pending or future litigation” (p.27). Lastly,
the company notifies in a disclaimer that they are subject to loss contingencies according to laws,
regulations, private claims, and legal proceedings related to environmental matters. They state that
even though they have provided for known obligations, it is likely that the company will continue to
incur additional liabilities with uncertain but most likely material costs.
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5 Relevant Stakeholders for Climate Risk
Reporting
Companies are in numerous relationships on which their economic success and sustainable viability
depend. When examining the responsibility structures between companies and their stakeholders, it
becomes clear that, besides political authorities, two key stakeholder groups play an exceptionally
significant role around climate risks in the corporate context: auditors and investors. The following
chapter presents the role these groups play for corporate risk reporting and control.

5.1 Role of Auditors
Auditing firms are legally required to audit corporate management and financial reports (annual or
consolidated accounts) and to evaluate whether the assessed performance, results, and risks disclosed
by the corporation are in accordance with regulations, complete, and accurate (HGB § 321 (2) and §
317 (2)). Auditors are further authorized to act as experts in the fields of corporate management and
consult firms in diverse economic matters (WiPrO § 2). By doing so they are liable to the company and
the state. The European Directive 2006/43/EC § 21 (1) and § 22 (1) further binds auditors to principles
of professional ethics which must be ensured by the member states. This includes objectivity, integrity,
public-interest function, as well as their independence from the audited entity. If an auditor deliberately
harms the company, they are bound to pay compensation to the firm (HGB § 323).
According to Article 34 of the Directive 2013/34/EU on annual corporate reports, management
reports and financial statements are examined on their consistency and conformity with national legal
requirements by auditors or auditing firms. Regarding non-financial statements, Directive 2014/95/
EU says that “statutory auditors and audit firms should only check that the non-financial statement
or the separate report has been provided”. This is also adopted by German law which states that
auditors are only required to verify whether a non-financial statement is available but do not have to
evaluate its correctness (HGB § 317 (2)). The scope and profoundness of an audit in this area may
be determined by the supervisory board and is voluntary (Institut der Wirtschaftsprüfer in Deutschland
e.V., 2017, p.9). Regarding risks and opportunity, this is not the case: auditors must estimate if the
identified risks and opportunities of prospective developments are reported accurately and whether
the report generally provides an accurate reflection of the company’s situation (HGB § 317 (2)). With
the rising recognition of climate risks and their negative effects, the field of risks to be reviewed is
expanding for auditors. Additionally, auditors now serve a double role: they not only have to approve
the completeness and accuracy of climate issues but also must assure materiality (Lindström, 2019).
Auditors who are not specialized in sustainability reporting may have issues reviewing these matters.
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Audits of annual reports comply with the earlier mentioned German Accounting Standard DRS 20 and
management reports specifically with the IDW PS 350 Standard (after its revision in 2018, the audit of
management reports complies with IDW PS 350 n.F.). The revised version of IDW PS 350 has a riskoriented approach. Audit procedures are designed to respond to the risk of material misstatements.
Materiality considerations are based on misstatements or the omission of information which may affect
recipients’ decisions (KPMG International Cooperative, 2017, p.13). The implementation of early risk
detection systems in companies also plays a key role, which is anchored in the German Act on Control
and Transparency in Business (KonTraG) and accordingly in the German Stock Corporation Act (§
91 (2)). In this context, the Institute of Public Auditors in Germany (IDW) passed a draft of an updated
version of IDW PS 340 on September 9, 2019, to sharpen the early recognition of risks. The extent to
which climate risks are specifically addressed in the revised version is currently still unclear. Overall,
there is still a lack of standardised procedures for recording non-financial risks, including climate risks.
Regarding the examination and audit of climate risks, the profession ‘Environmental Verifier’ already
exists, created through the Environmental Audit Act (UAG). Environmental verifiers are natural or legal
persons with the right to audit and confirm organisations for compliance with the requirements of the
EMAS1 (Eco Management and Audit Scheme) Regulation. It is a legal and protected title, which the
German Accreditation and Licensing Body for Environmental Verifiers (DAU) reviews and reapproves
for specific industries every two years. By integrating the role of the environmental verifier for climate
issues in the official auditing process, corporations could be better examined and advised in the
assessment and quantification of these issues.
In the context of examining such issues, supervisory boards also play a significant role. While the
executive board is largely responsible for corporate planning and the establishment of an early warning
system for risks, the supervisory board must ensure, as part of its monitoring task, that the risks
associated with climate change are given consideration by the experts in corporate planning (Leyens,
2019, p.14). In addition, the supervisory board must decide whether the underlying information
provided by managers is sufficient for the audit. If they consider the information to be unsatisfactory,
they may also request (external) experts (Section 111 AktG). The supervisory board is in a position
to exert internal pressure for necessary change processes within the company. However, to enable
an appropriate and careful examination of management’s duty of care for supervisory boards, climate
risks should be systematically examined by auditors.

The EMAS is a premium management instrument developed by the European Commission in 1993 for companies and other
organisations to evaluate, report, and improve their environmental performance.

1
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5.2 Role of Investors
The strategic analysis of the environmental impacts of institutions is playing a new role in financial
markets. The European Commission defines sustainable finance as “the process of taking due account
of environmental, social and governance (ESG) considerations when making investment decisions in
the financial sector, leading to increased longer-term investments into sustainable economic activities
and projects” (European Commission, 2020b). Under the umbrella term ESG criteria are integrated
into investment portfolios and methods are being developed to enhance the measurement of the
relationship between sustainability and economic performance.
This development is not driven by society, corporations, or customers, but by shareholders and
investors. Investors increasingly require forward-looking information rather than information on past
business transactions (Böcking, 2019, p.23). Although there is a high demand for sustainable finance
information, there are still quality deficiencies in reporting ESG issues compared to conventional
information on financial issues. As ESG performance data provided by the companies are prevalently
not displayed in financial figures, it is unclear which of the subjects are important value drivers. This
makes it difficult to use them as a basis for investment decisions (PRI, 2013). Hence, legislators need
to create the right regulative frameworks to encourage various relevant actors to move and enable the
creation of more conclusive reports (Zaremba, 2017).
The pursuit of economic transformation towards sustainability is becoming increasingly institutionalized
and is pursued primarily by the United Nations and in Europe by the EU. As part of the pursuit of
the objectives of the Paris Agreement, the EU implemented the Sustainable Finance Action Plan in
March 2018. The action plan sets out a comprehensive strategy to further integrate sustainability into
finance decision-making. It includes establishing a clear and detailed EU classification system for
sustainable activities to create a common language for all actors in the financial system as well as the
implementation of EU labels for green finance products to help investors to easily identify products
with green or low carbon criteria. Another part of the action plan seeks to clarify asset managers’
and institutional investors’ duties regarding sustainability and the strengthening of transparency of
companies on their ESG policies. In this context, the Commission will evaluate the current reporting
requirements for issuers to make sure they provide the correct information to investors (European
Commission, 2018). Part of the Sustainable Finance Action Plan is the establishment of a specific
framework to facilitate sustainable investment under the term “EU Taxonomy regulation”.
The final report on EU taxonomy was published on March 9th, 2020 and contains an overarching
design and guidance on how companies and financial institutions can use and disclose taxonomy. The
technical annex contains criteria for 70 climate change mitigation and 68 climate change adaptation
activities (European Commission, 2020a). The German Government also implemented an Advisory
Board for further advancement in this field and to develop a sustainable finance strategy for Germany
demonstrating political significance.
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Institutional investors also play a crucial role in pushing the climate risk reporting requirements
forward. Lately, institutional investors have begun to shift their investments away from unsustainable
business practices toward more sustainable ones. Goldman Sachs was one of the first banks to pull
away from companies involved in fossil fuels in 2013. Others followed and most recently, Black Rock
also announced its sustainability-focused investment strategy. They plan to invest $600 million into a
new ESG fund and incorporate sustainable investment principles firmwide. This indicates the growing
popularity of ESG investing. Investors now perceive climate change and ESG topics as an impactful
trend (Coumarianos, 2020).
The Institutional Investor Group on Climate Change (IIGCC) confirms the dangers of climate change
and its long-term impact on the economy. Therefore, they encourage companies to take part in the
transition to a low carbon economy and to improve governance and disclosure concerning climate
risks and opportunities. They acknowledge that accurate reporting helps investors to identify material
financial implications associated with climate change which can in turn be included in investment
decisions (IIGCC et al., 2012, p.6). Especially the integration of financial and ESG reporting seems
to be useful to quantify climate-related data. As of today, there are still significant gaps, and further
improvements in the quantity, quality and comparability of climate-related disclosures must urgently
be adapted to meet the needs of investors and other stakeholders.
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6 Recommendations and Conclusion
This closing chapter supplies a summary of the key findings of this study. Furthermore, this chapter
will evaluate the presented regulations according to different topics and will include recommendations
for action..

6.1 Recommendations for Action
The following are the recommendations based on the key findings of this paper. The recommendations
aim to minimise deficiencies and grey areas of legislation in the reporting and auditing of climate risks
by companies and selected stakeholders. The table below presents the stakeholders and a summary
of the recommended actions to take.

Figure 5 - Overview of relevant stakeholders for climate risks in the corporate context and recommendations
for action (Own illustration, 2020).
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6.1.1 Political Authorities
Legal obligation for integrated reporting
Integrated reporting on specific climate-related past and forward-looking KPIs should become
mandatory so that companies must bring sustainability-related data and ESG issues, such as climaterelated risks, into causal relationships with financial data. It will also help investors to assess the
risks and opportunities of ESG issues and make informed decisions. The legislator could enforce
this measure by ruling out the possibility of preparing a separate non-financial report so that ESG
information becomes an integral part of the management report and is thus subject to statutory auditing
(Böcking, 2019, p.24).

Legal anchoring of the materiality of climate-related risks for relevant sectors
According to the CSR-RUG guideline and § 289b ff HGB ‘significant risks’ – risks which “very probably
have or will have serious negative effects [...]” – must be listed in the annual report. The company then
evaluates for itself which risks to report. This creates a grey area with individual materiality thresholds.
The regulations should be expanded by a definition of relevance, materiality and time horizons. A
step-by-step system or individual materiality thresholds could be suitable for this purpose (e.g. sectorspecific). Holz (2010, p.46) proposes to specify when a material risk exists and when it does not.
According to Frese and Colsman (2018, p.146), the requirements of rating agencies may also apply to
the determination of material issues, as they reflect the requirements of society on economic operators.

Extend time horizon in risk reports
Time horizons suggested for risk reports are often too short. For example, DRS 20 recommends a
time horizon of one year. Given the long-term effects of climate change, this time horizon will most
likely not provide adequate representation. It is therefore recommended that a longer time horizon
should be used for the assessment and reporting of climate-related risks. In its study from 2019, the
McKinsey Global Institute carries out forecast calculations of a 10-, 30- and 50-year time horizon.
Overall, the time horizon for risk analysis and assessment should be considerably extended. This
would also allow monitoring to be implemented to produce more accurate forecasts based on the data.
As this often proves to be a complex undertaking due to the elevated level of uncertainty, the TCFD
proposes that several scenario analyses should also be carried out.
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6.1.2 Companies
Systematic and early identification of so called non-financial risks
The prerequisite for standardised and adequate reporting of climate-related risks is systematic and
early identification of these risks by companies. The implementation of early risk detection systems
in companies is anchored in the German Act on Control and Transparency in Business (KonTraG)
and accordingly in the German Stock Corporation Act (§ 91 (2)). In this context, the Institute of Public
Auditors in Germany (IDW) adopted a draft for an updated version of IDW PS 340 on September
9, 2019, to sharpen the early recognition of risk. The extent to which climate risks are specifically
considered in the revised version is currently still unclear. Overall, there remains a lack of standardised
procedures for recording non-financial risks, which accordingly cannot be uniformly investigated and
controlled.
The implementation of an internal risk early warning system that systematically records non-financial
risks, including climate-related risks, should be mandatory for large companies. This early warning
system should also be used to examine the effects and probability of occurrence of climate-related
risks.

Linking climate risks to financial effects
As soon as such risks can be recorded in monetary terms, management is obliged to act. The recording
and analysis of risks are part of internal management and risk assessment processes, which are
essential for the short and long-term financial security of the company. Sustainability risks are a
subset of financial risk types, such as credit/counterparty default, market price, liquidity, operational or
reputational risk, because they affect all risk types (BaFin 2020).
To date, the financial effects of climate risks have not been adequately recorded and addressed. A
standardised database for measuring climate-related risks in monetary terms is lacking. The McKinsey
Global Institute is making a proactive contribution with their 2019 study, which uses case studies to
calculate associated monetary losses. In Florida, estimates based on past trends suggest that losses
due to flooding could devalue endangered real estate by 30 to 80 billion dollars. Not only private
individuals or public institutions are affected by the damage, but also companies. Given the forecast,
the McKinsey Global Institute recommends actively protecting people and goods from climate risks. In
addition, insurance policies should be taken out and countermeasures financed to cushion the effects.
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Sensitising the Supervisory Board to climate risks and adapting the task profile
The supervisory board must ensure, as part of its monitoring task, that the risks associated with
climate change are adequately considered by the experts in corporate planning (Leyens, 2019, p.14).
Also, the supervisory board must decide whether the underlying information provided by managers
is sufficient for the audit. If they consider the information to be unsatisfactory, they may also request
(external) experts (§ 111 AktG). The supervisory board is in a position here to exert internal pressure
for necessary change processes within the company. The extent to which a supervisory board can
carry out a critical review of climate-related risks depends, on the one hand, on the competence profile
of the supervisory board and, on the other hand, whether the supervisory board feels obliged to carry
out this review.
The supervisory board should be sensitized to the materiality and impact of climate risks and build
up long-term competencies in this area to ensure that companies are adequately monitored. To this
end, the task profile should be adjusted in the future to normalise and standardise the examination of
climate-related risks in the long term.

6.1.3 Auditors
Revision of the Auditor’s Guideline IDW PS 340 and expanding the task profile
concerning climate-related risks
Regarding audits, there are some shortcomings in non-financial reporting. The EU Directive and
German law only require auditors to confirm whether an ESG report is available, but not to assess its
accuracy and quality. This is certainly a problem, as climate change has and will have a growing impact
on companies and their finances. In the same way that investors rely on the judgment of auditors
when auditing financial statements and general risks, they must be able to rely on the assessment of
ESG issues and climate risks to make a holistic assessment of the company’s situation. Although an
updated version of IDW PS 340 was drafted on September 9, 2019, to sharpen the early recognition of
risks, climate risks are not specifically addressed. To secure transparency and a base for comparability
of risks, climate-related risks should be included in IDW PS 340.
Auditors often lack expertise around environmental and social issues and their corresponding financial
implications. They may therefore need to assess general risks, including climate risks (see Chapter
2), but may not be competent in adequately assessing the latter. It would be reasonable to require that
this type of knowledge be integrated into the training of auditors.
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Extending the audit team with an expert, such as an environmental verifier, who
must verify and sign the ecological balance
A reasonable option is to extend audit teams to include the expertise of an environmental verifier
accredited in Europe based on the EMAS Regulation. By integrating an environmental verifier in the
official auditing process, corporations could be better examined and advised in the assessment and
quantification of environmental issues. To ensure correctness and thoroughness, the environmental
verifier should verify and sign the ecological balance.

6.1.4 Investors
Integrating climate risks into investment decisions and portfolios
When positioning themselves as one of the main interest groups for climate risk data, investors push
a modern and more far-sighted approach in finance and companies to adapt to their needs and
commands. Integrating climate risks into investment decisions and portfolios help investors assess
financial risk on a new level, enhancing the quality and reliability of data for financial screening and
due diligence.

Urge corporations and organizations to provide sufficient climate-related risk
information
To integrate climate risks into investment decisions and portfolios, investors need corporations to
disclose certain data, which not only presents climate risks but further evaluates and links these risks
to its financial impact. Investors are in a unique position of power to claim transparent climate risk
information, regardless of existing laws and regulations.
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6.2 Conclusion
While climate change was an abstract and far-away issue for companies and the public for decades,
it has become progressively more tangible for diverse economic actors in recent years. Due to the
increasingly harmful effects of global warming, climate risks in the corporate context have become
a matter of law and substantial for corporate financials. In Chapter 2, climate risks were defined
as the probability of negative developments due to changing climatic conditions. As the occurrence
of such effects has risen, companies are confronted with consequences such as physical damage
that translates into costs, harmed reputation, changing regulations, ceasing investments, and climate
litigations. Litigations and legal proceedings against companies for direct environmental harm are
increasing. Concerning the consequences of climate change, however, proceedings are rather young.
In the past, it was problematic to quantify and distribute the cause of global warming between its
contributors. This has changed. Today it is possible to assign CO2 emissions to the largest global
emitters which makes it possible for victims to make claims that put companies at risk of material
liability.
Chapter 3 presented significant litigations against companies due to their contribution to global warming.
Peruvian farmer Luciano Lliuya sued German energy corporation and major global CO2 emitter RWE
AG for their contribution to global warming, which threatens the livelihood of his hometown Huaraz.
Regional entities in the U.S. sued oil companies for the same reason and demanded compensation for
protection measures from them. Californian crab fishermen and women are taking legal action against
several oil companies for endangering fishing conditions as a result of warming ocean temperatures.
The analysis of the current ongoing power trial shows an exceptional threat to companies whose
business models depend on negative environmental effects. Companies not only need to consider
climate-related risks in general but also the risk of being prosecuted for contributing to climate change
or not disclosing the contribution properly.
Companies must report on possible risks to their business, including climate-related risks, in their
management or annual reports. Each risk is classified according to its probability of occurrence and
its impact on the company’s capital. Regulations on risk and ESG reporting were elaborated on in
Chapter 4. While the European Union and German legislation primarily concern general risk disclosure
and still classify climate effects related data as non-financial information to be disclosed in companies’
non-financial reporting, the TCFD specifically treats the disclosure of climate risks and their impact for
companies and investors. The GRI standards, the major reporting standard for ESG reporting, also
suggests a further description of climate risks. In Chapter 5 shareholders and investors were identified
as important stakeholders for corporate reporting of climate risk-related information.
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There is a substantial increase of international, European, and governmental and non-governmental
associations being formed to further develop sustainable finance due to a variety of reasons. One
reason for the interest in ESG investment is the needed progress against climate change which takes
a substantial interest looking at the Sustainable Development Goals (SDGs) or the Paris Agreement.
Another – resulting – reason is the major changes for industries due to their negative impact on
the environment and society leading in the growth of sustainable customer behaviour, divestments,
sustainable investments, and change management. To practice, sustainable finance institutions need
more realistic risk management and reporting of climate-related risks. Chapter 6 presents major
companies linked to climate risks, not including these in their official reporting.
Analysing the different laws and regulations it becomes clear that there exists a grey area in the
definition of the materiality of climate risks, which is a current subject of discussion between public and
private institutions. Currently, corporations are still in the position of defining whether their (climate)
risks are material or non-material, which not only increases lengthy litigations but also management’s
compliance violations of their due diligence obligations towards shareholders and investors. Based
on the evidence of this study, the process of defining materiality of climate risks lacks a system and
consistency and although climate risks are already linked to tangible financial liabilities, companies
still do not report these risks accordingly. Climate mitigation and legislation will continue to develop,
not only because of the increase in climate change litigation cases but also because it is in the interest
of society. To future-proof their businesses, companies need to integrate climate-related risks into their
risk assessment monitoring and strategic decision-making processes.
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